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The United States Telephone Association (USTA) respectfully
submits its Opposition to Petitions for Reconsideration filed
July 7, 1993 in the above-referenced proceeding. USTA is the
principal trade association of the exchange carrier industry.

Its members provide over 98 percent of the exchange carrier-
provided access lines in the U. S. USTA has participated in this

proceeding since its inception.

The Commission’s efforts to implement sections 623, 612 and
622 (c) of the Communications Act of 1934, as amended by the Cable
Television Consumer Protection and Competition Act of 1992 (1992
Cable Act)!, are critically important in carrying out its
statutory obligation to protect consumers from unreasonable cable
rates. The monopoly power found by Congress to exist in the core

cable business can be and has been used to harm consumers, to

!Tmplementation of Sectins of the Cable Television Consumer
Protection and Competition Act of 1992 Rate Regulation, MM Docket
No. 92-266, FCC 93-177, Report and Order and Further Notice of
Proposed Rulemaking, released May 3, 1993. (Report and Order)
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exclude competition and to gain advantages in related markets.
In previous filings, USTA has shown that an enormous amount of
monopoly rents is taken out of cable systems in system sales and
in basic cable rates, because of the presence of gignificant

market power.?

As Bell Atlantic points out in its Petition for
Reconsideration, "competition between the cable and telephone

industries is increasina rawvidlv_as cable moves extensivelv. into

traditional telephone sérvices free of the regulatory constraints
that apply to telephone companies."’ It is fundamentally
unfair, and an anathema to the creation of a competitive cable
marketplace, to enact different regulatory schemes for telephone
companies and for cable operators in the face of the
technological and market convergence of cable and telephone
services, particularly where the cable interests boldly
articulate their intention to leverage their cable returns to
deploy local telephone services. The absence of effective
controls on the accumulation of monopoly rents by cable multiple
system operators (MSOs) will continue to place telephone
companies at an inherent competitive disadvantage wherever
convergence leads to competition between a MSO and a telephone

company. Telephone companies will have to compete against

2gee, USTA Comments in CC Docket No. 89-600, filed March 1,
1990, at Appendix 5.

*Bell Atlantic at p. 1.



competitors with access to supranormal revenues.

The 1992 Cable Act directs the Commission to take certain
affirmative steps to eliminate the extraction of monopoly rents.
Fulfilling this mandate need not result in the comprehensive
regulation afforded telephone companies, but could move the
Commission toward regulatory parity by demonstrating, once again,
how common carrier regulation of local telephone companies is

unreasonably onerous in light of the current access marketplace.

The Commission has adopted a price cap scheme for cable
operators that does not include. the asvents of traditional vate
of return regulation that were retained in the price cap
regulation adopted for telephone companies. For example, it does
not appear that cable operators will be subject to a sharing
mechanism which places a fixed ceiling on the allowed return. In
addition, certain costs incurred by cable operators are
automatically afforded external (or exogenous) treatment without
the showing which telephone companies are required to make in
order to receive such treatment.?® Pure price cap regulation has
many advantages over traditional regulation and over the hybrid
scheme which was adopted for telephone companies. If cable

companies are permitted to enjoy the increased incentives

*Only those costs which are triggered by administrative,
legislative or judicial action beyond the control of the
telephone companies are treated as exogenous. In addition,
telephone companies must show that such costs are not already
reflected in GNP-PI.



available under a purer price cap regulatory system, such

incentives should also be made available to telephone companies.

USTA, therefore, opposes the majority of the Petitions filed
on July 7, 1993 in this proceeding, which seek to reduce further
the limited regulation adopted by the Commission in its Report
and Order released May 3, 1993 in this proceeding and to exploit
the statutory scheme in ways that would disadvantage both cable
customers and telephone companies. These Petitions seek
relaxation of the initial benchmark rates®, the definition and
treatment of external/exogenous costs®, the number of allowed
rate adjustments’, the pass-through of affiliated programming
costs®, the uniform rate structure,’ the treatment of charges for

equinment.. _installation and additional outlets.'® the limits on

*Booth American Company, et.al., at p. 11; Harron

Dl W M i e e s

Communications, Ltd. at p. 7; Liberty Media Corporation at p. 4;
and Comcast Cable Communications, Inc. at p. 6.

*Discovery Communications Inc. at p. 6; Crown Media, Inc. at
p. 1; Blade Communications at p. 7; InterMedia Partners at p. 1;
California Cable Television Association at p. 2; and Booth
American Company, et.al., at p. 20.

"Booth American Company, et. al., at p. 34.
!.aAffiliated Regional Communications, Ltd. at p. 10; Tele-
Communications, Inc. at p. 22; and Discovery Communications, Inc.

at p. 9.

‘Comcast Cable Communications, Inc. at p.12; and Tele-
Communications Inc. at p. 17.

'Blade Communications, Inc. at p. 3.
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flow-through of capital investment,?’ and the tier neutral rate
regulation. The Petitions fail to provide sufficient support

to modify these requirements.

Given the time and resource constraints which the
Commission hasg been laboring under and given the lack of
empirical evidence that the Commission’s rate regulation scheme
will unduly burden the cable market, USTA recommends that the
Commission proceed to implement cable rate regulation and to
schedule a comprehensive performance review as it did when it
adopted price cap regulation for telephone companies. In that
proceeding, the Commission determined that a comprehensive
performance review, to begin after three years of price cap
regulation, should be undertaken to evaluate the regulatory
system as implemented and to measure telephone company
performance under that system.?® The Commission stated that it
would review telephone company prices, earnings, service quality
and technological progressiveness. The Commission noted that the
initial period of price cap regulation should be long enough for
incentives to operate. Thus, the Commission found that a four

year period without major adjustment would be reasonable.

"Discovery Communications, Inc. at p. 4; Corning Inc. and
Scientific-Atlanta, Inc. at p.5.

I2Tele-Communications, Inc. at p. 27 and Booth American
Company, et.al., at p. 8.

Bpolicy and Rules Concerning Rates for Dominant Carriers,
CC Docket No. 87-313, Second Report and Order, 5 FCC Rcd 6786 at
99 385-394 (1990).



As with telephone company price cap regulation, a
performance review of cable regulation would permit the
Commission to examine many of the issues raised by the
Petitioners based on actual experience. The Commission could
monitor whether the rates paid by cable customers were decreasing
and whether technological innovation was expanding. A
performance review would enable the Commission to make the

necessary adjustments to better achieve those goals.™

The Commission already has committed to continue to monitor
the issue of network improvement costs and to review its decision
if it finds that the development of new technologies and services
is being hindered.' USTA suggests that the Commission address

the issues raised by Petitioners in a comprehensive performance

“gee, National Association of Regulatory Utility
Commissionexrs v. FCC, 737 F.2d 1095, 1135 (D.C.Cir. 1984), cert.
denied 469 U.S. 1227 (1985) ("The gradual implementation of new
rates and policies is a standard tool of the Commission.") and
Western Union v, FCC, 815 F.2d 1495 (D.C.Cir. 1987).

PReport and Order at footnote 608.
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review of cable rate regulation after it has had sufficient

opportunity to observe the regulatory system as implemented, but

reject any change at this time based on the Petitions.

July 21,

1993

Respectfully submitted,

By:

UNITED_STATES TELEPHO ASSOCIATION

¥

Martin T. McCue
Vice President and
General Counsel

Linda Kent
Assocliate General Counsel

900 19th Street, NW, Suite 800
Washington, D. C. 20006-2105
(202) 835-3153
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James R. Hobson

Jeffrey O. Moreno

Donelan, Cleary, Wood & Maser,
P.C.

1275 K Street, NW

Suite 850

Washington, DC 20005

Lyle W. Hanks

Mayor

City of St. Louis Park

5005 Minnetonka Boulevard
St. Louis Park, MN 55416

Arthur R. Harding
Fleischman and Walsh
1400 16th Street, NW
Washington, DC 20036

Michael P. Moore

New England Foundation for the
Arts

678 Massachusetts Avenue

Cambridge, MA 02139

Charles S. Walsh

Stuart F, Feldstein
Fleischman and Walsh
1400 16th Street, NW
Washington, DC 20036

Gardner F. Gillespie
Christopher P. Gilkerson
Hogan & Hartson

555 13th Street, NW
Washington, DC 20004

Ben M., McMakin
City of Bandon
P.O. Box 67
Bandon, OR 97411

Charles Nitzschker
7440 NW 35th Street
Lauderhill, FL 33319

Larry Silver

Collega Art Assn.

275 Seventh Avenue
New York, NY 10001

Joan D. O’Connor
144 East Blue Heron Drive
Salem, SC 29676
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Steven J. Horvitz
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Suite 200

Washington, DC 20006

R. Bruce Beckner

Stuart F. Feldstein
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1400 16th Street, NW
Washington, DC 20036

Paul Rodgers

Charles D. Gray

James Bradford Ramsay
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1102 ICC Building

P.O. Box 684
Washington, DC 20044

Donna Coleman Gregg
Wiley, Rein & Fielding
1776 K Street, NW
Washington, DC 20006

Cristina Frechette
11203 NE 9th Court
Biscayne Park, FL 33161

James R. Pearson

City of Manhattan
1101 Poyntz
Manhattan, KS 66502

Raphael Oquendo
11428 SW 74th Street
Miami, FL 33173

Patrick L. Willis

City Attorney

817 Franklin Street
P.O. Box 1597
Manitowoc, W! 54221

Dick Glass

President

Satellite Dealers Assn.
602 N. Jackson
Greencastle, IN 46135

William F. Adler

Pacific Telesis

1275 Pennsylvania Avenue, NW
Suite 400

Washington, DC 20004

Christopher B. Faer
E! Entertainment TV, Inc.
5670 Wilshire Blvd.
Los Angeles, CA 90036



Albert E. Clark
Janice L. Lower Chesapeake Regulatory Consultants,
Michael R. Postar Inc.

Duncan, Weinberg, Miller &
[_i, _ _

Jud Colley
Community Broadcasters Assn.

P.O. Box 19122
). Box 9 450 Mable Avenue East

Simmons Communications
One Landmark Square
Suite 1400

Stamford, CT 06901

Dr. Manuel M. Lopez
Mayor

300 West Third Street
Oxnard, CA 93030

Robert M. Silber

National Captioning Institute, Inc.
5203 Leesburg Pike

15th Floor

Falls Church, VA 22041

Thomas E. Carter
NationsBank

901 Maine Street
67th Floor

Dallas, TX 75202

Richard E. Wiley

Philip V. Permut
Lawrence W. Secrest, |l
William B. Baker
Wiley, Rein & Fielding
1776 K Street, NW
Washington, DC 20006

Norman M. Sinel
Patrick J. Grant
Stephanie M. Phillipps
William E. Cook, Jr.

1615 M Street, NW
Suite 800
Washington, DC 20036

Martin Firestone

Leibowitz & Spencer

Suite 1450

Amerifest Building

One Southeast Third Avenue
Miami, FL 33131

Cameron F. Kerry

Mintz, Levin, Cohn, Ferris,
Glovsky and Popeo, P.C.

One Financial Center

Boston, MA 02111

Robert W. Sterrett, Jr.
Thompson T. Rawls Il

BellSouth Telecommunications, Inc.

Suite 4300 Southern Bell Center
675 West Peachtree Street, NE
Atlanta, GA 30375

Douglas B. Smith

The Bank of New York
One Wall Street

16th Floor

New York, NY 10286

Judith A. McHale

Barbara S. Wellbery

Discovery Communications, Inc.
7700 Wisconsin Avenue
Bethesda, MD 20814

Frederick E. Ellrod 11l
Miller & Holbrooke
1225 19th Street, NW
Washington, DC 20036

Vienna, VA 22180

James Pappas
13835 South 84th Avenue
Orland Park, IL 60462

Paul R, Cianelli

Thomas K. Steel, Jr.

William D. Durand

New England Cable TV Assn.
100 Grandview Road

Suite 201

Braintree, MA 02184

International Transcription Service
2100 M Street, NW

Suite 140

Washington, DC 20036

Philip L. Verveer

Sue D. Blumenfeld
Francis M. Buono
Willkie, Farr & Gallagher
Three Lafayette Centre
1155 21st Street, NW
Suite 600

Washington, DC 20036

Daniel L. Brenner
Michael S. Schooler

National Cable Television Assn., Inc.

1724 Massachusetts Avenue, NW
Washington, DC 20036

John J. Kehres

Black Rock Cabile, Inc.
Box 486

Maple Falls, WA 98266



William H. King

Mountaineer Cablevision, INc.

204 A. Howard Avenue
Mullens, WV 25882

John 1. Davis

Wiley, Rein & Fielding
1776 K Street, NW
Washington, DC 20006

Mark L. Evans

Alan I. Horowitz
Anthony F. Shelley
Miller & Chevalier, Chtd.
655 15th Street, NW
Washington, DC 20005

Mary McDermott

David S. Torrey

NYNEX

120 Bloomindale Road
White Plains, NY 10605

Aaron . Fleischman
Charles S. Walsh
Fleischman and Walsh
1400 16th Street, NW
6th Floor

Washington, DC 20036

Robert }. Sachs

Continental Cablevision, Inc.

The Pilot House
Lewis Wharf
Boston, MA 02110

Michael E. Glover
Edward D. Young il
John Thorne

Bell Atlantic

1710 H Street, NW
Washington, DC 20006

Bradley Stillman
Gene Kimmelman

Consumer Federation of America

1424 16th Street, NW
Suite 604
Washington, DC 20036

Brenda L. Fox

Peter H. Feinberg
Leonard J. Kennedy
Pamela J. Holley

Dow, Lohnes & Albertson
1255 23rd Street, NW
Suite 500

Washington, DC 20037

Ward W. Wueste
Marceil Morrell
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